PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2005- 187

UNI TED STATES TAX COURT

LANG HER AND KA MOUA, Petitioners V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 636-04S. Fi |l ed Decenber 27, 2005.

Lang Her and Ka Mua, pro se.

George W Bezold and Mark J. MIler, for respondent.

PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code

in effect at the tinme the petition was filed. The decision to be

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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entered i s not reviewabl e by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned deficiencies of $10,696 and $9, 657 in
petitioners’ 2000 and 2001 Federal inconme taxes, respectively.
After concessions by the parties,? the issue is whether
petitioners are entitled to deduct certain business expenses on
Schedule C, Profit or Loss From Business, for an activity
participated in by petitioner Lang Her (petitioner) for the years
inissue. At the tine the petition was filed petitioners resided
in Browmn Deer, Wsconsin.

Backgr ound

In 1995, Mchael C. Cooper (M. Cooper) founded and
incorporated a multilevel marketing conpany call ed Renai ssance,
The Tax People, Inc.® (Renaissance) in the State of Nevada, which
was operated out of Topeka, Kansas. At its core, Renai ssance was

a pyramd schene.* Its only product, the “Tax Advant age Systent

2 In a stipulation of settled issues, respondent conceded
that petitioners are entitled to a Schedul e C expense for
supplies of $1,330 for the 2001 taxable year. |In a stipulation

of facts, petitioners conceded that they are not entitled to a
dependency exenption deduction for petitioner Lang Her’s father
for either the 2000 or 2001 taxable year.

8 Al so known as RTTP; TheTaxPeopl e. net; Advant age
I nternational Marketing; AIM and Renai ssance Designer Gllery
Products, Inc.

4 A pyram d schenme is an investnent program desi gned such
that early investors are paid off with noney paid into the
program by |later investors to encourage yet nore and bigger

(continued. . .)
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or “The Tax Relief Systeni, was a fraudul ent “hone-based”
busi ness package designed to sell tax deductions of personal
expenses through m sl eadi ng representati ons regarding tax return
preparation, tax advice, and alleged audit protection. Those who
purchased this product were called | ndependent Marketing
Associates (IMA). | MAs earned conm ssions by recruiting others
to join Renai ssance.

Renai ssance was an illegal pyramd schene and in 2001 was
permanently enjoi ned from conducting business and selling its
product. M. Cooper and ot her Renai ssance |eaders currently face
Federal crim nal charges including conspiracy to defraud the
I nt ernal Revenue Service, assisting in the preparation of false
tax returns, mail fraud, wire fraud, and noney | aundering, al
stenmming fromtheir involvenent in Renaissance. Petitioner does
not di spute these facts.

Petitioner operated his own insurance business as a sole
proprietor, and petitioner Ka Moua worked as a secretary for a
heal t hcare corporation.® Petitioner becane involved with

Renai ssance as an I MA in 1999, and continued his rel ationship

4(C...continued)
investnments. The plan will succeed until the anount of noney
going out of the programto payoff early investors exceeds the
anmount of funds comng into the programfrom|ater investors, at
which time the entire programw || coll apse.

5 Petitioner Ka Moua was not involved with the
Renai ssance activity.
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w th Renai ssance in 2000 and 2001. Hi s involvenent in
Renai ssance ended sonetine in Novenber 2001.

During his first year with Renai ssance, petitioner drove his
personal autonobile to St. Paul, Mnnesota, twice a nonth for
training. By the second year, he traveled to M nnesota once a
nmonth. As he began to recruit new nmenbers, petitioner had
neetings once every 2 weeks in his hone.® The neetings were held
in the basenent of petitioners’ honme which was furnished with a
conference table, a tel ephone, a conputer, and a freestandi ng
chart board. The basenent was not used by petitioners for
anyt hi ng ot her than Renai ssance neeti ngs.

On Schedul es C petitioners clai ned deductions for business
expenses totaling $79,676 and $54, 182 for 2000 and 2001,
respectively, for petitioner’s insurance business activity. No
Schedule C for either year was filed for expenses relating to the
Renai ssance activities, rather the expenses for Renai ssance were
comm ngled wth the insurance busi ness expenses. Both returns
were prepared by a tax return preparer referred to petitioners by

Renai ssance.

6 Petitioner clains to have had approximately 33 of his
own Renai ssance recruits.
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Respondent determ ned that various expenses were not
substanti ated, were not shown to be ordinary and necessary to
petitioner’s business, or were personal in nature and therefore
not deducti bl e.

Di scussi on

Section 162 allows a deduction for all ordinary and
necessary expenses incurred in carrying on a trade or business if
the taxpayer maintains records or other proof sufficient to
substantiate the expenses.’ Secs. 162(a), 6001; sec. 1.6001-
1(a), Income Tax Regs. To be engaged in a trade or business the
t axpayer nust be involved in the activity wwth continuity and
regularity and the taxpayer's primary purpose for engaging in the
activity must be for incone or profit. Sec. 162; see

Conm ssioner v. Goetzinger, 480 U S. 23, 35 (1987); Antonides v.

Conm ssi oner, 893 F.2d 656, 659 (4th Cr. 1990), affg. 91 T.C

686 (1988).

Renai ssance has been found to be an illegal pyram d schene
that offered no product or service other than the di ssem nation
of fraudul ent tax advice. The parties have stipulated the
deductions clainmed with regard to the Renai ssance activity;
however, respondent contends that the Renaissance activity was

not a trade or busi ness.

! Sec. 7491(a), concerning burden of proof, is not
appl i cabl e here because petitioners have not satisfied the
substantiation requirenments. Sec. 7491(a)(2)(A).
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It is dubious at best to say that petitioner’s participation
in this pyramd schene was conducted with the continuity and
regularity of a trade or business, and that the clai med expenses
were ordinary and necessary for the production of incone. H's
Renai ssance activities did not go beyond attending a neeting once
a nonth and hol ding a neeting once every 2 weeks at his hone.
There is nothing in the record that provides a connection between
t he deductions clained and a trade or business.

But, even if the Renai ssance activity was a trade or
busi ness, petitioners face other problens. First, many of
petitioner’s clainmed business expenses included famly nedi cal
bills, clothing, and hone nortgage interest.® “It is a
fundanmental policy of Federal inconme tax |aw that a taxpayer
shoul d not be entitled to a deduction for ‘personal’ expenses,
such as the ordinary expenses of everyday living.” Dobra v.

Comm ssioner, 111 T.C 339, 348 (1998); see sec. 262(a). The

introductory materials of Renai ssance’s The Tax Relief System
blatantly state that the taxpayer can convert “former ordinary
home expenses into substantial business tax deductions

i medi ately.”®

8 Deductions for honme nortgage interest were all owed as
item zed deductions on Schedule A Item zed Deducti ons.

9 In Rev. Rul. 2004-32, 2004-12 |.R B. 621, the Internal
Revenue Servi ce addressed hone-based busi ness schenes simlar to
Renai ssance:

(continued. . .)
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Second, we note that irrespective whether the Renai ssance
activity was a trade or business, the disallowed travel and car
expenses were not substantiated as required by sections 274(d)
and 280F(d)(4) applicable to so-called listed property including
passenger autonobiles. See sec. 1.274-5T, Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46037 (Nov. 6, 1985). Petitioner’s travel
and car expenses were related to the use of his personal
autonobile. Petitioner has no records pertaining to the use of
hi s autonobile for the Renai ssance activity.

Third, with respect to the disall owed expenses relating to

t he insurance business activity, petitioner |acked substantiation

°C...continued)

Taxpayers participating in home-based business
schenmes invariably do not have a bona fide hone-based
busi ness and are not using any portion of their
resi dences exclusively and regularly for a work-rel ated
use. These schenes will not convert otherw se
nondeducti bl e personal, living or famly expenses into
| egiti mate deductions. Moreover, detailed
recor dkeepi ng cannot create a perm ssible deduction
unl ess the expenses at issue are legitinmte business
expenses. Al though deductions nust be substantiated in
order to be allowable, a taxpayer also nust establish
entitlenent to the deduction, e.g., that the clained
expenses were ordinary and necessary for the production
of income in a trade or business.

Revenue rulings do not have the force of law and are nerely
statenents of the Comm ssioner’s litigating and adm nistrative
position. Dixon v. United States, 381 U. S. 68, 73 (1965).

They are not binding on courts, see, e.g., Stubbs, Overbeck &

Associates v. United States, 445 F.2d 1142, 1146-1147 (5th Cr
1971), but may be hel pful and persuasive, Twin GCaks Crmty., Inc.
v. Comm ssioner, 87 T.C 1233, 1252 (1986).
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and had difficulty explaining how various itens appearing on the
Schedul es C were incurred. For exanple, on the 2000 and 2001 tax
returns petitioner deducted $12,864 and $6, 000, respectively, for
wages, but he had no evidence to substantiate these expenses. O
the total disallowed expenses relating to the insurance business
activity, the parties stipulated that petitioner was entitled to
a deduction of $1,330 for supplies for 2001. Wth the exception
of the agreed item respondent’s disallowance of the clainmed
expenses on both the 2000 and 2001 Schedule C is sustained.

Furt hernore, generally no deductions are allowed with
respect to the use of a dwelling unit which is used by the
taxpayer as a residence. Sec. 280A(a). A taxpayer may be
excepted fromthis general rule if a portion of the dwelling unit
is exclusively used on a regular basis “as the principal place of
busi ness for any trade or business of the taxpayer”. Sec.
280A(c) (1) (A).

Even assunming that petitioner’s Renai ssance activities were
those of a trade or business and that petitioner’s basenent was
used as the principal place of business, expenses incurred for
i ncidental or occasional use of a hone office are not deductible.

See, e.g., CGally v. Conm ssioner, T.C Meno. 1983-203; Roth v.

Conmi ssioner, T.C. Menp. 1981-699. Petitioners’ basenent was

all egedly used for neetings only once every 2 weeks during the

second year of petitioner’s involvenent with Renai ssance. From
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this record, it does not appear that petitioner devoted
substantial tinme and energy to any business activity that
i nvol ved the regul ar use of his basenent. Petitioners have not
established that the exception to section 280A(a) applies, and
respondent’ s di sall owance of the deductions for utilities and
ot her expenses clained for the honme office is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




